
ON AN ESCROW 
RED FLAGS

AGREEMENTS:

TThese commonly take the form of road maintenance 
agreements, mutual easement agreements (like a 
shared driveway) or improvement agreements, and 
will bind the owner to certain actions. A copy of the 
agreement should be requested from title and 
provided to the buyer. It is the buyer’s responsibility 
to contact their own counsel if they do not 
undeunderstand how the agreement would affect them.

TRUST DEEDS: These are common. Escrow will 
order a demand from the lender(s) which will allow 
the title company to pay off the existing loan(s) 
using the proceeds from the new buyer’s loan (or 
proceeds if all cash).

RED FLAG: 

Watch out for old trust deeds from a previous owner 
(or sometimes the current owner if he has 
refinanced). If you find a trust deed listed that has 
already been paid, or that looks like it was taken out 
by a previous owner, call your title officer 
immediately. He will research the trust deed, and 
take the necessary steps to either remove it from 
the public the public record (by working with escrow to get 
release documents) or by acquiring an “indemnity” 
from the title company who paid off the old loan. 
Old trust deeds with private party beneficiaries 
(individual people acting as lender, such as an old 
seller carry-back) are difficult to get removed, 
especially if several years have gone by since the 
lloan has been paid off. A bond will sometimes be 
necessary in order to clear title of an old trust deed. 
These bonds must be covering twice the face value 
of the deed of trust, and will cost upwards from 1% 
of the bond amount (usually around 2 or 3 percent, 
more for higher risk bonds), depending on how 

much supporting documentation is provided to the 
bonding company. Note: If you have a client/buyer 
who is getting financing from the seller, or any 
individual, advise them to contact you or their title 
officer when the loan is being paid off. The release 
documents are much easier to get now rather than 
in a few years when the lender may no longer be 

ENCENCROACHEMENTS:

Sometimes a structure (commonly a fence or 
driveway) encroaches upon a property. This usually 
means that a client will have to take the property 
subject to the encroachment. Contact your title 
officer if you see encroachment language in your 
prelim.

RED FLRED FLAG: 

The lender will usually not want to lend on a 
property where encroachments exist. In some 
circumstances, an endorsement to the lender’s 
policy (usually with an extra charge) can allow the 
lender to close. These are determined on a 
case-by-case basis. Again, contact your title officer.


